Investigation, prosecution and judgment of environmental offences
Durbuy

Belgium

May 24-27, 2011

Conclusions and recommendations

Roel Meeus

[image: image3.png]1IGO

Instituut voor
Gerechtelijke Opleiding

IFJ
Institut de Formation
Judiciaire









[image: image2.png]





June 1, 2011

Introduction
The seminar on ‘Investigation, prosecution and judgment of environmental offences’ has taken place from 24 until 27 May 2011 in hotel Jean de Bohême in Durbuy (Belgium). Chair of the seminar was Mrs. Edith Van Den Broeck, magistrate, director of the Belgian Judicial Training Institute (IGO-IFJ). Rapporteur was Mr. Roel Meeus, doctoral researcher at Ghent University, Centre for Environmental and Energy Law (CM&ER). About 78 members of the judiciary representing twenty-three Member States of the European Union and three candidate countries have taken part in the seminar. Only Austria, Denmark, Ireland and Slovakia were not represented.
Conclusions

The following conclusions can be drawn from the texts and presentations of the speakers and the discussions that they have given rise to at the seminar.
1. The Eco Crime Directive 2008/99/EC is welcomed as a useful instrument in most Member States. It is considered to be a small, but important first step in the fight against European environmental crime.

Yet during the seminar several speakers have pointed to some issues that could spell problems for Member States when implementing the directive:

(1) The directive contains quite some vague notions, like ‘intentionally’, ‘serious negligence’, ‘serious injury’, ‘substantial damage’, ‘(non-) negligible quantity’, ‘negligible impact’ and ‘significant deterioration’. Due to a lack of definition of these notions, they will have to be defined by Member States themselves when implementing the directive. This risks to lead to diferring notions from one Member State to another at the detriment of the establishment of a level-playing field within the European Union. However, it has also been said that a certain amount of vagueness in some notions is unavoidable to prevent overcriminalization. Also has been pointed to the fact that Member States can find a great deal of inspiration in environmental directives and regulations when interpreting certain notions.

(2) Most offences in the directive are linked to a certain result. The behaviour concerned only implies an environmental offence in the sense of the directive when it ‘causes or is likely to cause death or serious injury to any person or substantial damage to the quality of air, the quality of soil or the quality of water, or to animals or plants’ (article 3, (a), (b), (d) and (e) directive). Several speakers have pointed to the fact that in practice it will not always be easy to prove that such a result has occurred and has been caused by the envisaged behaviour.
Logically, also the implementation check that wil be carried out by the European Commission in the following months promises to be challenging. It will particularly be interesting to see what the Commission will accept or not as being ‘effective, proportionate and dissuasive (criminal) penalties’.

It has also become clear that not all Member States have notified complete transposition measures to the Commission on time. Only 12 to 15 Member States would already be in compliance with the directive. 
2. Apart from the Eco Crime Directive 2008/99/EC a more general positive European impulse for criminal enforcement of environmental crime can be distinguished. The seminar has for instance revealed that the entire Spanish criminal enforcement of environmental law is based on European incentives, even before the Eco Crime Directive 2008/99/EC was approved. And also the usefulness of the European Arrest Warrant (Council Framework Decision 2002/584/JHA) to combat (European) environmental crime has been emphasized.
3. In several Member States an evolution to improve the legislative protection of the environment and the criminalization of environmental offences has taken place in the last years and decades. For example in Spain a first article on the abatement of environmental crime was taken up in the Criminal Code in 1983, while twelve years later in 1995 the new Spanish Criminal Code dedicated around forty articles on this matter. In Italy initially diverse autonomous laws, not harmonised and in some cases even incompatible, regulated the protection of the environment. In 2006 the Unique Environmental Text (‘Testo Unico Ambientale’) finally brought a substantial part on the matter together in one legislative text, although it must be added that only some environmental offences have been criminalized as a result of which the current state of the Unique Environmental Text does not suffice to transpose the Eco Crime Directive 2008/99/EC. 
4. There are still a lot of differences between the Member States regarding the criminal liability of legal persons. For instance, French (since 1994) and Belgian (since 1999) criminal law provide the possibility to criminally prosecute legal persons. The Belgian criminal liability of legal persons, however, does not seem entirely satisfactory, because of the exclusion of certain democratically elected public bodies and the quite complex decumulation rule between legal and natural persons which is not always easy to apply in practice. Spanish and Italian criminal law on the other hand do not know the criminal liability of legal persons, however the Spanish legislator was said to have plans to change this. The different case studies that were discussed during the afternoon session of Thursday 26 May have shown that the impossibility to (criminally) prosecute legal persons sometimes makes an adequate enforcement of environmental crime very difficult.
5. Already many interesting initiatives within Member States have been set up for cooperation between and specialization of public prosecutors on the criminal enforcement of environmental crime. Within the Flemish Region in Belgium several public prosecutors’ offices have closed cooperation agreements with each other so that one office treats all cases on environmental law and urbanization, while one or more other offices treat all cases relating to other matters. This allows the public prosecutors involved to specialize in the matter concerned. The Netherlands (in 2005) and Spain (in 2006) went further and have both established a centrally managed office of public prosecutors specialized in environmental matters, in The Netherlands called the ‘Functioneel Parket’ and in Spain the Office of Environmental Prosecutors. Both offices are runned from a central office – in The Hague and Madrid – from which regionally or locally detached environmental prosecutors throughout the country are coordinated. Both the ‘Functioneel Parket’ in The Netherlands and the Office of Environmental Prosecutors in Spain take specialization a step further and serve as an example for so called green prosecutors. 
On a European and international level recent initiatives try to stimulate cooperation between public prosecutors in environmental matters over national borders. From 29-30 June 2010 an ‘International Seminar for European Prosecutors of Environmental Crime’ was held at The Hague in The Netherlands. Subsequently, at the annual meeting of the European Union Forum of Judges for the Environment (EUFJE) in October of the same year in Brussels a delegation of public prosecutors from several Member States was invited and brought together to discuss whether a similar European forum like EUFJE would also be desirable and possible for public prosecutors. And also during this seminar public prosecutors have discussed such an initiative in a separate meeting. It seems that enough support can be found amongst European environmental public prosecutors to set up a European cooperation network.
6. Cooperation between and specialization of judges within Member States on the criminal enforcement of environmental crime does not always seem to take place. In most Member States a more or less permanent platform for cooperation, coordination and communication between judges on environmental matters is lacking; most judges really seem to work ‘on their own’ without knowing or reflecting how their colleagues deal with (similar) environmental cases. This lack of cooperation and information exchange risks to hamper a uniform environmental (criminal) enforcement policy within Member States. Initiatives within Member States on specialization of judges in environmental matters so far seem to be quite limited and occasional as well. Many judges deal only occasionally with environmental cases, the complexity of which makes it sometimes hard for them to conclude an appropriate judgment. Green courts in most Member States and candidate countries so far only occur in textbooks, articles and working papers. An interesting example is France where the Erika disaster has led to the establishment of six specialized jurisdictions on maritime pollution in 2001 and 2002 (JULIS). Better cooperation between and specialization of judges on environmental matters within Member States are particularly important in the light of the several initiatives within Member States for a better cooperation between and specialization of public prosecutors in this matter – as was discussed in conclusion (5) –, since otherwise the latter initiatives risk to be in vain and not to result in better and higher sanctions for environmental crime.

On a European level the establishment of the European Union Forum of Judges for the Environment (EUFJE) in 2004 has created a European platform and network for environmental judges from Member States and candidate countries to meet and exchange information and experiences (annual meetings). EUFJE also tries to play a role on training national judges within Member States in European environmental law, thereby contributing to the specialization of national judges in the matter.

7. Also many examples of cooperation between and specialization of different environmental inspection authorities have been highlighted. The Environment Service of the Belgian Federal Police was presented, whereby attention was paid to the way it supports the policemen on the field (e.g. a handbook for controls on waste transport), the cooperation with local, judicial and foreign police and administrative inspection authorities, and some particular projects it is working on (e.g. AUGIAS on international waste transports and Envicrimenet to facilitate the exchange of information). Next the Flemish Environmental Inspectorate Division was introduced, with particular attention to (the difficulties of establishing) a cooperation agreement between the federal state and all Belgian regions on transfrontier shipment of waste. Lastly, the British Environment Agency was also presented.

8. Yet the seminar has indicated that many difficulties in cooperation still occur. This can be due to a complex institutional structure, as is the case in Belgium, with a lot of fragmented competences and enforcers on federal, regional and local level (e.g. the difficulties to agree on a cooperation agreement on transfrontier shipment of waste between the federal state and the regions in Belgium). Cooperation difficulties within the criminal enforcement track can be due to a lack of communication and coordination between the police, public prosecutors and judges at different levels. Permanent investigation teams at regional/interregional and national level, a prosecuting office at national level with coordinating powers and priority setting with intervention strategies at national/regional level can contribute to a better cooperation in the criminal enforcement track. Cooperation difficulties within the administrative enforcement track often result from a fragmentation of competences and a lack of coordinating organs, an insufficient commitment to enforcing in cooperation and when administrative authorities operate as autonomous political organs. Also here a plea was made for an integrated inspectorate covering a limited number of regional enforcement services, with vertical and horizontal coordinating organs and a commitment of all parties involved to enforcement and cooperation. Finally, also the cooperation between the criminal and administrative enforcement tracks is often difficult due to an insufficient division of powers between the two tracks, a fragmentation of administrative authorities and enforcement services, a different position of the public prosecutor and the competent administrative authority, and a lack of mutual trust. A clear distribution of powers, a limited number of administrative authorities and enforcement services, a structure for joint policy making and coordination, and a commitment of all parties involved to enforcement and cooperation seem indispensable. Within and between both enforcement tracks, a smooth exchange of information is of the utmost importance.
9. Adequate enforcement eventually requires adequate sanctions. Several speakers and participants at the seminar have stated that there is a need for higher sanctions. It was also said that no sanction at all is often even better than a too lenient sanction, because too lenient sanctions adjust the subjective perception of potential perpetrators regarding the level of the sanctions that are actually imposed. There was also some discussion about the use of administrative sanctions. On the one hand they are said to have become indispensable because of the scarce means and resources of public prosecutors, but on the other hand doubts remain about their dissuasive effect in practice for (certain) environmental crime. Finally, also here the liability of legals persons is important. Specific sanctions have to be provided for legal persons, like fines, confiscation and seizure, the publication of the conviction or the dissolution of the legal person. In this regard the case studies during the afternoon session of Thursday 26 May have made clear that most Member States are able to confiscate and seize illegal assets of legal persons.
Recommendations
The following recommendations can be distinguished from the texts and presentations of the speakers and the discussions that they have given rise to at the seminar.
1. There is an important need for more consistent data on environmental law enforcement within Member States and candidate countries. Therefore a clear call was launched for a system of uniform data collection regarding environmental law enforcement within Member States – and possibly candidate countries –, possibly coordinated by the European Commission. 

2. Since environmental crime is committed on regional, national and European/international level, all of which requiring a different approach by different partnerships, investigation and prosecution should preferably be organized at three levels: regional, national and European/international.

3. A lot of support was given to the further development of a European – and possibly also an international – initiative for cooperation between public prosecutors from different countries regarding the criminal prosecution of environmental offences, a sort of European Forum of Environmental Prosecutors (EUFEP?). The European Union Forum of Judges for the Environment (EUFJE) and the European Union Network for the Implementation and Enforcement of Environmental Law (IMPEL) may serve as good examples. The first steps for such an initiative have been taken in 2010. Several speakers and participants at the seminar have expressed their will to participate in this initiative and to soon implement it in practice. It was suggested that the European Commission could play a supporting role in this initiative. Also the International Network for Environmental Compliance and Enforcement (INECE) could contribute to the implementation of this forum. 
4. National initiatives for cooperation between judges dealing with environmental cases within Member States and candidate countries themselves are also recommendable. Exchange of information and experiences between environmental judges can contribute to a better and more consistent punishment of environmental offenders. The European Union Forum of Judges for the Environment (EUFJE) can further take initiatives in this regard.

5. It should be considered whether further cooperation should eventually lead to a common European legal framework for criminal and administrative law enforcement for joint abatement of European environmental crime. 
6. Finally, the need was expressed for so called green prosecutors and green courts – or green chambers within general courts –, aiming at the prosecution and judgment of environmental offences by public prosecutors and judges specialized in environmental law. All too often nowadays in many Member States and candidate countries environmental cases are dealt with by magistrates lacking the knowledge, the time, the means and the commitment to do so. Investing in the specialization of (certain) public prosecutors and judges in environmental matters would ensure ‘the improvement of the capacity of those involved in the process of promoting, implementing, developing and enforcing environmental law, such as judges, prosecutors, legislators and others, to carry out their functions on a well informed basis, equipped with the necessary skills, information and material’ (Johannesburg Principles, http://www.unep.org/law/symposium/Principles.htm). In this regard the study has been mentioned of G. and C. PRING, Greening Justice: Creating and Improving Environmental Courts and Tribunals, The Access Initiative (TAI), 2009, 138p., to be found on http://moef.nic.in/downloads/public-information/Greening%20Justice.pdf. Also at the next INECE meeting in British Columbia (Canada) from 20-24 June 2011 attention will be paid to the role of green courts on strengthening environmental law enforcement. At the seminar it was suggested for the European Commission to take an initiative on green courts.  
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